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Rezumat: Cercetarea noastra se fundamenteaza pe premisa cd, in piefe de capital eficiente, investitorii sunt
protejati impotriva practicilor abuzive si frauduloase care, din nefericire, ar putea sa apara in relatia cu firmele de
investitii. Falimentul firmei de investitii Harinvest, declansat in anul 2013, a zguduit din temelii increderea
investitorilor in integritatea mecanismelor pietei de capital din Romdnia, generdnd efecte negative de amploare
care s-au propagat la nivelul intregii comunitati de intermediari. O prima lectie care poate fi desprinsa din acest
trist eveniment a fost aceea cd preventia este mult mai putin costisitoare decdt sanctionarea, in contextul
prejudiciilor financiare semnificative pe care in cele din urma le suportd investitorii de bund credintd. In acest
SCop, se impune consolidarea pe o baza proactiva a structurilor de guvernanta la nivelul firmelor de investitii,
inclusive a mecanismelor de supraveghere prudentiala gestionate de institutiile §i autoritatea pietei de capital din
Romania. Lucrarea isi propune sa identifice principalele cauze si circumstante care au inifiat si favorizat intrarea
in faliment a firmei de investitii Harinvest, sa abordeze posibile semnale care ar fi putut retine atentia cu privire la
riscul de insolventa si sa evalueze consecintele financiare pentru piata romdneasca de capital, in general si pentru
investitori, in particular.
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1. INTRODUCERE

Sherman, Young si Collingwood (2003) aratau ca, potrivit ideologiei, piata de capital este
o democratie perfectd in care barierele in privinta bogatiei, educatiei si apartenentei sociale sunt
sterse de catre informatie, care se presupune ca este de incredere si accesibila Tn mod egal tuturor
participantilor. Aceastd paradigma este formulata in contextul in care nicio alta piatd nu ar putea
fi atat de transparenta, niciun alt sistem de raportare financiard nu ar putea fi atat de riguros si
atent urmarit de ,,caini de paza” care sa “adulmece” orice urma de Inselaciune sau de exagerare a
beneficiilor, ca rezultat al practicilor de contabilitate creativdi in termeni de raportare a
performantelor financiare[1]. Majoritatea participantilor incurajeazd Uniunea Europeana sa
armonizeze partial structurile de guvernantd corporativa, in directia consolidarii atractivitatii
pietelor de capital [2]. De altfel, lumea moderna a raportarilor corporative incurajeaza dezvaluiri
adecvate si transparentd, pe masurd ce Imbratiseaza principiile pe care se fundamenteaza
responsabilitatea sociald. Un comportament moral si etic din partea angajatilor, conducerii i
administratorilor este esential pentru bunele practici de guvernantd[3], avand in vedere ca
verificarile de rutind proiectate 1n arhitectura guvernantei servesc doar pentru depistarea
activitatilor lipsite de eticd, nu si pentru tratarea acestora[4]. Astfel, pe fondul ignorarii
principiilor relevante de guvernantd corporativd, in ultimele decenii au izbucnit o serie de
scandaluri financiare ca raspuns la esecurile guvernantei. Unii autori precum Ghita M. (2008) [5]
si Morariu A. (2008) [6] fac o incursiune in literatura de specialitate autohtona, abordand acest
subiect, prin referiri la cazuri celebre precum: Barings (1995), Enron (2001), WorldCom (2002),
Xerox (2002) sau Parmalat (2004). Aceste esecuri ale guvernantei constituie exceptii de la regula
potrivit careia, furnizarea de informatii complete si fiabile despre valorile mobiliare si emitentii
lor creeaza premisele pentru a asigura protectia investitorilor [7]. Esecurile corporatiste, avand ca
sursd primordiald deficientele in controlul intern, reprezinta o caracteristica a ciclului de afaceri
si nu sunt neobisnuite pentru entitdtile care au deturnat fondurile actionarilor [8] si altor
detindtori de interese. Este de la sine inteles faptul ca o raportare financiara lipsitd de acuratete
este rezultatul unui management precar, al unui consiliu neoperational sau al unor vulnerabilitati
severe in sistemele de contabilitate si/sau control intern [9]. Aceste evolutii au incurajat auditorii
sa aloce o atentie sporitd si binevenitd in directia detectarii si prevenirii raportarilor frauduloase
[10]. Lucrarea isi propune sa transpuna problema esecurilor guvernantei corporative in cazul
firmelor de investitii, in calitatea lor de participanti principali la procesul de intermediere
financiard. Studiul de caz este orientat asupra firmei de investitii Harinvest care a intrat in
insolventa la finele anului 2013, ulterior fiind declansat falimentul. Aspectele esentiale care au
retinut atentia noastrd vizeaza analiza circumstantelor care au favorizat acest esec al guvernantei,
identificarea unor posibile semnale de alarma premergatoare, precum si analiza consecintelor
asupra industriei de intermediere financiara din Romania.

2. DEFINIREA PROBLEMEI CERCETATE

Demersurile de cercetare au avut in vedere o serie de premise referitoare la rolul si
importanta firmelor de investitii in procesul de intermediere a tranzactiilor cu instrumente
financiare pe piata romaneasca de capital:
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Investitorii trebuie sd analizeze unele aspecte relevante, inainte de a se angaja In relatii
contractuale cu o firma de investitii, precum: reputatia generald si perceptia altor
investitori/analisti financiari; evolutia cotei de piata; documentul de prezentare a
serviciilor de investitii financiare oferite; sanctiuni anterioare administrate de Autoritatea
de Supraveghere Financiara (A.S.F.), iIn mod deosebit cele care vizeaza eventuale practici
frauduloase; reputatia auditorului statutar si altor persoane responsabile cu guvernanta;
pragul de compensare a investitiilor de catre Fondul de Compensare a Investitorilor
(F.C.1.); profesionalismul persoanelor relevante implicate in activitatea de tranzactionare;
proceduri interne de lucru in relatia cu clientii (evitarea conflictelor de interese, preluarea
si executia instructiunilor de tranzactionare, solutionarea petitiilor, etc.); respectarea
cerintelor de transparenta si publicare a informatiilor; sau soliditatea financiara in termeni
de adecvare a capitalului si solvabilitate;

Investitorii trebuie sa fie protejati impotriva practicilor abuzive si frauduloase care ar
putea afecta integritatea activelor lor financiare. In acest scop, sunt considerate parti
interesate in scopul guvernantei: conducerea si comitetele de guvernantd (audit,
remunerare, risc), ofiteri de risc si conformitate, auditori (statutar si intern), autoritatea de
supraveghere si reglementare (A.S.F.), operatorul de piata (Bursa de Valori Bucuresti),
Depozitarul Central si Fondul de Compensare a Investitorilor;

Firmele de investitii sunt extrem de vulnerabile la “stiri negative” referitoare la practici
frauduloase care pot deteriora semnificativ increderea investitorilor in mecanismele pietel
de capital,
In termeni de “Incredere a investitorilor pe piata de capital” este mult mai eficient / mult
mai putin costisitor sd se prevind practicile frauduloase decat sa se administreze
sanctiuni.

3. OBIECTIVE SI METODOLOGIE DE CERCETARE

Scopul acestui demers de investigare a fost acela de a identifica cauze sau circumstante

relevante care pot pune in evidenta carente majore in implementarea unei bune guvernante la
nivelul firmelor de investitii, cu impact in asigurarea continuitdtii activitatii. Obiectivele
relevante 1n scopul cercetdrii sunt prezentate in continuare:

Identificarea unor cauze relevante care pot genera sau amplifica riscul de insolventd sau
faliment in cazul firmelor de investitii;

Identificarea unor semnale care ar putea sugera aparitia riscului de insolventd sau
faliment ca urmare a unor practici frauduloase. Exemple de astfel de semnale pot fi :
comportamente atipice in activitatea de tranzactionare, corelatii neobisnuite in Situatiile
financiare anuale sau valori nesatisfacatoare ale functiei Scor utilizata in testarea riscului
de faliment;

Furnizarea de recomandari pentru: (i) imbunatatirea modului de gestionare proactiva a
riscului de insolventad sau faliment in cazul firmelor de investitii; (ii) selectia rationald a
firmei de investitii de catre un investitor de retail.
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In atingerea obiectivelor de cercetare, autorul a utilizat o metodologie de cercetare
bazata pe:
= Evaluari calitative privind factorii care ar putea declansa dificultti financiare de natura
sa favorizeze intrarea unei firme de investitii in stare de insolventd sau faliment, prin
utilizarea unei matrice SWOT;
= Revizuirea dispozitiilor de reglementare in materie de insolventa sau faliment in cazul
firmelor de investitii. Principalele aspecte care au retinut atentia vizeaza urmatoarele:

(a) Firmele de investitii sunt obligate sa mentind in permanentd o segregare adecvata a
fondurilor proprii de activele clientilor, asigurand in orice moment integritatea celor
din urma. In asemenea circumstante, chiar si in eventualitatea manifestarii unor
incertitudini semnificative 1n asigurarea continuitatii activitatii unei firme de
investitii, activele clientilor pastrate in custodia respectivei entitati, nu ar trebui sa fie
amenintate sub aspectul existentei in integralitatea lor, in conturile de investitii ale
clientilor;

(b) Firmele de investitii sunt obligate sa plaseze cu promptitudine activele clientilor in
institutii de credit autorizate de Banca Nationald a Romaniei (B.N.R.) in acord cu
legislatia europeana. Chiar si in aceste conditii, firmele de investitii sunt clasificate ca
si investitori institutionali, exceptati de la compensare, ceea ce determind o analiza
riguroasd pe care sd fie fundamentat procesul de selectie a unei institutii de credit la
care sa fie plasate/depozitate fondurile banesti ale clientilor/investitorilor;

(¢) In caz de faliment, creditorii firmelor de investitii nu pot urmari activele clientilor,
firi exceptie. In consecintd, activele clientilor ar trebui si se regdseascid in
integralitatea lor 1n conturile bancare ale firmei de investitii, conditionat de
respectarea cu strictete a principiului segregdarii fondurilor, chiar si in situatia
falimentului;

(d) In caz de incapacitate a firmei de investitii de a restitui activele clientilor, Fondul de
Compensare a Investitorilor asigurd o despdgubire in cuantum de 20.000
Eur/investitor eligibil pentru compensare.

= Revizuirea situatiilor financiare anuale IFRS ale firmei de investitii care a facut obiectul
studiului de caz (Harinvest SA), in perioada 2010-2012, precum si examinarea
informatiilor financiare din perioada 2010-2012, disponibile pe pagina oficiald de internet

a Ministerului de Finante Publice, inclusiv a rapoartelor de audit;

= Testarea riscului de faliment pentru firma de investitii Harinvest SA, utilizand modelele
clasice Altman si Conan & Holder, pe baza informatiilor financiare observate in perioada

2010-2012;

= Examinarea informatiilor publice referitoare la: (i) circumstantele/ conditiile de piatd care
au favorizat intrarea in insolventa si ulterior n faliment; (ii) ordonantele de sanctionare
administrate de A.S.F. in cazul Harinvest SA; (iil) pagubele estimate pentru investitori si
etapele procedurale de compensare a acestora.

4. REZULTATE EMPIRICE ALE CERCETARII

Un prim demers de cercetare a vizat identificarea factorilor de risc care ar putea genera
dificultati financiare de naturd s ridice incertitudini semnificative In asigurarea continuitatii
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operationale a unei firme de investitii. Principalele rezultate ale investigatiilor efectuate au
permis elaborarea unei matrice SWOT, prezentata in Tabelul 1.

Tabel 1 — Matricea SWOT de analiza a factorilor de risc de insolventa/faliment pentru firme de investitii

Puncte forte

Statutul de entitate reglementatd si
supravegheata de A.S.F. (interes public);
Existenta unui cadru eficient al guvernantei
(regulamente si proceduri interne);
Existenta unor structuri de guvernantda cu
responsabilitdti 1n asigurarea integritatii
raportarilor financiare gi controlului intern;
Asigurarea unui regim transparent de
publicare a informatiilor;

Calitatea profesionald si expertiza resursei
umane implicate in prestarea serviciilor de
investitii financiare.

Puncte vulnerabile

Riscuri inerente ale afacerii (lichiditate redusa
pe piata de capital, cerinte legislative ridicate
si lipsa capacitatii de asigurare a conformitatii,
dependenta fatd de un numar redus de clienti,
riscuri de migrare a clientilor, riscuri
operationale asociate cu practici frauduloase
sau gestionarea sistemelor informatice, alte
incertitudini semnificative in continuitatea
activitatii);

Lipsa unor regulamente si proceduri interne
adecvate in raport cu cerintele cadrului de
reglementare aplicabile;

Riscul de control (aplicarea inadecvatd a
regulamentelor si procedurilor interne, lipsa
unei abordari proactive);

Insuficienta ~ monitorizare a  eficacitatii
controalelor interne relevante, a riscurilor sau
procedurilor operationale;

Riscuri de neconformare 1n raportarea
financiara, inclusiv de nedetectare a
denaturdrilor semnificative 1n  situatiile
financiare;

Inexistenta unor sisteme efective de back-up
pentru personalul relevant — cheie;

Deficiente in asigurarea unei monitorizari
eficace a expunerii la riscul de piatd din partea
institutiilor si autoritatii pietei de capital.

Oportunitdti

Consolidarea eficacitatii  mediului  si
structurilor relevante de guvernanta;
Dezvoltarea  segmentelor de  afaceri
(investment banking, acces pe piete
externe, consultantd privind structura de
capital);

Dezvoltarea unor avantaje competitive
(personal, sisteme si know-how) utile in
procese de fuziuni si achizitii.

Amenintari

Pierderea licentei de tranzactionare;
Restrangerea portofoliului de clienti;
Diminuarea valorii portofoliilor administrate;
Diminuarea cotei de piaté,

Deprecierea performantelor financiare;
Dificultati in obtinerea finantarilor externe
(actionari);

Restrangerea obiectului de activitate autorizat
sub aspectul categoriilor de servicii financiare
oferite;

Dificultati in negocierea unor posibile preluari.

Sursa: Proiectia autorului
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In cazul firmei de investitii Harinvest S-a constatat existenta a celor putin patru
vulnerabilitdti semnificative care au contribuit la intrarea in stare de insolventd si faliment,
respectiv:

(1) Ineficacitatea operationala a controalelor interne, demonstratd prin sanctiunile
administrate de A.S.F. ca urmare a controalelor efectuate in anii 2012 (Ordonantele 19-22
din 31.01.2012 prin care au fost impuse sanctiuni cu amenda in valoare totala de 4.000
lei, inclusiv pentru fapte incadrate in categoria practicilor frauduloase prin utilizarea
activelor altor clienti in procesul de decontare a tranzactiilor) si 2009 (Ordonantele 107-
108 din 23.02.20009, respectiv 259-260 din 08.05.2009, prin care au fost impuse sanctiuni
cu amenda in valoare totala de 11.000 lei);

(2) Afectarea credibilitatii informatiei financiare pe fondul unor denaturdri prezumate in
situatiile financiare anuale, chiar dacad raportul auditorului independent a exprimat o
opinie fard rezerve. Astfel, potrivit situatiei pozitiei financiare raportatd la data de
31.12.2012 conform IFRS:

e S-a determinat cd valoarea datoriilor curente fatd de investitori, reprezentand fondurile
banesti avansate in scopuri de tranzactionare, a fost de 127.017 lei in timp ce numerarul
si echivalentele de numerar au fost in valoare totala de doar 126.508 lei, rezultand un
deficit in asigurarea integritdtii fondurilor banesti apartindnd clientilor. Acest
dezechilibru indica o Incdlcare severd a regulilor de segregare a fondurilor banesti ale
clientilor 1n raport cu cele apartinand firmei de investitii;

e s-a constatat existenta unor datorii comerciale si altor datorii in valoare agregata de
204.949 (in crestere cu 31% fata de perioada precedentd), a unor creante comerciale in
crestere cu 278%, precum si a unor capitaluri proprii in scadere cu 23%. Aceste evolutii
ar fi impus un serios semnal de alarma privind continuitatea activitatii, in conditiile
dezechilibrului mentionat anterior cu privire la fondurile banesti;

e S-a constatat recunoasterea unei datorii privind impozitul pe profitul aménat in valoare
negativa de (-) 161.859 lei, ceea ce constituie un tratament contabil controversat, avand
in vedere ca potrivit IAS 12 s-ar fi impus recunoasterea unui activ (creantd), daca ar fi
fost respectate conditiile care sa justifice existenta acestuia;

e s-a identificat un rezultat al perioadei in valoare de 108.808 lei, care nu este consecvent
cu profitul perioadei raportat in situatia rezultatului global la aceeasi data de raportare, in
suma de 114.535 lei.

(3) Deficiente in asigurarea securitatii fizice a fondurilor banesti ale clientilor. Astfel, din
analiza informatiilor financiare prezentate pe pagina oficiala de internet a Ministerului
Finantelor Publice, pentru firma de investitii Harinvest la 31.12.2012, s-a constatat ca din
valoarea totald a fondurilor banesti (126.508 lei), suma de 45.750 lei (36%) era pastrata
sub forma de numerar in casierie. Aceastd practica este in dezacord sever cu regula de
protejare a fondurilor banesti apartinand clientilor prin plasarea cu promptitudine (cel
tarziu in ziua urmatoare incasarii) la 0 institutie de credit autorizatd de BNR.

(4) Lipsa unei monitorizari efective a activitatii de tranzactionare desfasurata de firma de
investitii Harinvest pe piata produselor structurate, din partea Depozitarului Central si
Bursei de Valori Bucuresti. Astfel, potrivit informatiilor examinate in presa de
investigatii (www.curierulnational.ro “Povestea masacrului financiar de la Harinvest”,
articol datat in 3 februarie 2014), s-a constatat ca firma de investitii Harinvest a fost
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implicatd intr-un numdr de 798 tranzactii de sell-out insumand 175 milioane lei.
Caracterul frecvent al acestor tranzactii, care ar trebui sa fie mai degrabd tranzactii
exceptionale cu rol de corectie In procesul post-tranzactionare, ar fi justificat un semnal
de alarma privind posibile expuneri la riscuri neacoperite prin cerinte de capital, in
conditiile in care firma de investitii Harinvest nu era autorizata sa tranzactioneze in nume
propriu. Consideram cd o implicare proactiva a institutiilor pietei ar fi fost oportuna
pentru gstionarea mai eficienta a riscului sistemic indus de o firma de investitii asupra
careia planau riscuri semnificative in desfasurarea activitatilor operationale.

Gestionarea riscului de insolventd presupune o monitorizare permanentd a incadrarii

entitatii in coridoare de siguranta financiara. In acest sens, administratorul de risc desemnat in
cadrul unei firme de investitii ar trebui sa fie preocupat de aplicarea unor teste de stres pentru
evaluarea criticd a capacitatii entitatii de a continua operatiunile intr-un orizont previzibil de
timp. In opinia noastra, aplicarea modelelor clasice de evaluare a riscului de insolventa/faliment
poate constitui un instrument util in supravegherea prudentiala. Pornind de la aceasta ipoteza, au
fost realizate teste de evaluare criticd 1n cazul firmei de investitii Harinvest, pentru a determina
in ce masurd existau semnale privind posibile incertitudini In asigurarea prezumtiei de
continuitate a activitdtii. Rezultatele testarii noastre sunt redate in Tabelul 2.

Tabel 2 — Valorile functiei scor pentru SSIF Harinvest

Modelul Anul Anul Anul Atribut Referential

2012 2011 2010 contabil
Altman (V1) 3.964735 4.737280 9.874196  Zona sigurd RAS
Altman (V2) 2.672195 3.295843 6.864907 Grey zone RAS
Altman (V3) 7.231252 8.588324  17.728044  Zona sigura RAS
Conan & Holder (0.161563) 0.229422 (0.189822) Zona critica IFRS

Sursa: Proiectia autorului

Pe baza rezultatelor obtinute ca urmare a testarilor noastre, putem formula urmatoarele

constatari relevante:

Functiile Scor Z calculate dupa cele doud modele reflecta o depreciere semnificativa a
pozitiei financiare pentru firma de investitii Harinvest SA in anul 2012, comparativ cu
perioadele precedente (2010-2011);

Rezultatele testelor sunt contradictorii, dupa cum se prezinta in continuare: (i) modelul
Altman aplicat pe informatii financiare IFRS ofera o pespectivd mai solida comparativa
cu cea rezultata din testarea informatiilor financiare raportate conform cadrului aplicabil
firmelor de investitii (Ordinul nr. 75/2005 aplicat in perioada 2010 — 2011, respectiv
Regulamentul 4/2011 incepand cu anul 2012). Explicatia se refera la faptul ca valoarea
activelor si capitalurilor proprii este mai mare, ca urmare a prezentdrii la valoarea justd a
plasamentelor de capital detinute de firma de investitii in actiuni BVB. Plasarea in raport
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cu rezultatul functiei scor (discriminantului Z) este in zona “sigura” sau in zona
“cenusie”; (i1)) modelul Conan & Holder contureazd o perspectivd nefavorabila, fiind
considerat mai relevant decat modelul Altman, in conditiile unor tendinte de deterioare a
pozitiei financiare verificatd prin cresterea semnificativd a crentelor, coroboratd cu
diminuarea valorii elementelor trezorerie. Mai mult decat atat, modelul Conan & Holder
se bazeaza pe informatii financiare IFRS care redau o pozitie financiara mai solida in
urma evaludrii la valoarea justd a instrumentelor financiare (actiuni BVB). Plasarea in
raport cu rezultatul discriminantului Z (Functia scor) este in zona “critica” (faliment);
Modelele de testare a riscului de faliment pot fi utilizate de auditorii financiari in
proiectarea procedurilor analitice de evaluare a gradului de adecvare a rezonabilitatii cu
care conducerea unei firme de investitii justificd prezumtia de continuitate a activitatii.
Autorul considera ca aceste modele nu au fost avute in vedere cazul firmei de investitii
Harinvest, din moment ce opiniile de audit emise in perioada 2011-2012 au fost fara
rezerve (nemodificate).

O importantd sursa de furnizare a semnalelor privind riscul sistemic indus de firma

Harinvest o constituie activitatea de tranzactionare pe piata produselor structurate. Aspectele
care ar fi trebuit sa retind atentia in procesul de supraveghere vizeaza: (i) volumul ridicat de
activitate, cota de piatd si pozitionarea in top trei firme de investitii care intermediau tranzactii cu
produse structurate si (ii) lipsa capitalului initial necesar pentru a asigura tranzactionarea in nume
propriu, ceea ce reflectd faptul ca tranzactiile erau intermediate exclusiv in numele clientilor.
Tabelul 3 surprinde evolutia indicatorilor specifici in perioada septembrie 2011-noiembrie 2013.

Tabel 3 — Indicatori de tranzactionare a firmei Harinvest pe piata produselor structurate

An Luna Valoare Valoare Top Cota piata Variatie
lunara anuala (luna/an) luna/an anuala
(lei) (lei) (%) (%)

2013 11 17,753,542 277,343,499 2/2 29.71/26.78 40.57
9 27,368,469 227,355,557 1/2 30.23/25.91
6 27,851,276 147,874,290 2/2 26.63/24.13
3 20,368,300 52,079,420 212 21.78/21.82

2012 12 7,378,672 197,295,060 212 15.25/14.35 123.84
9 14,110,065 146,970,863 212 14.01/13.74
6 22,394,645 89,653,632 213 19.17/11.80
3 15,540,830 34,335,013 3/3 11.16/9.76

2011 12 24,216,353 88,139,183 212 27.76/10.05 n.a.
9 3,458,204 4,413,954 6/16 3.26/0.89

Sursa: Proiectia autorului
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Un aspect esential pentru abordarea circumstantelor de piatd care au favorizat o expunere
irationald si nejustificatd din partea firmei Harinvest, respectiv intrarea acesteia in stare de
insolventa si faliment, il constituie intelegerea caracteristicilor tehnice si a mecanismelor de
tranzactionare a produselor structurate pe piata BVB. Sub aceste aspecte, aratam ca produsele
structurate sunt similare instrumentelor financiare tranzactionate pe piata spot, au la baza un
activ suport (in cazul analizat fiind vorba despre indici bursieri) si comporta un efect de levier.
Acest efect amplifica variatiile in portofoliu, fara sa existe un necesar de marja de acoperit dar cu
posibilitatea inchiderii fortate a pozitiilor de catre Bursa de Valori Bucuresti. Aceste produse
financiare sunt potrivite cu prioritate speculatorilor, care pot beneficia atat de cresterile (Turbo
Long) cat si de scaderile (Turbo Short) pietei.

Firma de investitii Harinvest era autorizatd de catre A.S.F. sa tranzactioneze exclusiv in
numele clientilor, dispundnd de un capital initial mai mic de 730,000 Eur. Activitatea de
tranzactionare a produselor structurate (certificate Turbo) a inceput in luna septembrie 2011 de la
o coti de piatad de 3,26% (anualizat 10,05%). In perioada 2012 si 2013 (noiembrie) volumele
anuale de tranzactionare s-a amplificat semnificativ (+123,84% 1n 2012/2011, respectiv +40,57%
in 2013/2012), firma de investitii ajungand la 0 cota de piatd anualizatd de 26,78% (noiembrie
2013), maximul cotei de piata fiind inregistrat in luna octombrie 2013 (32,76%). In anul 2013
cota medie de piatd a fost de 25%, firma de investitii Harinvest disputdnd in fiecare luna
(perioada iunie 2012 — noiembrie 2013) locul 1 sau 2 cu firma de investitii SSIF Broker (market
maker pe indicele bursier DJIA) si BCR (market maker pe indicele bursier DAX-30). Prin
comparatie, firma de investitii BT Capital Partners care detine in prezent cea mai solida cota de
piatd agregata pe piata BVB nu a depasit cota de piatd de doar 6% pe produse structurate, ceea ce
reflecta o abordare prudentd, prin contrast cu situatia intdlnitd in cazul firmei de investitii
Harinvest.

Evaluarea impactului financiar asociat falimentului firmei de investitii Harinvest
constituie partea finala a demersurilor noastre de cercetare, fiind realizata in scopul de a
surprinde pe de o parte, consecintele generale asupra pietei de capital din Romania iar pe de alta
parte, pierderile suportate de investitori si nerecuperate decat in limita plafonului de compensare.
Prin raportare la cuantumul total al sanctiunilor financiare administrate de A.S.F./C.N.V.M. in
perioada 2005-2015, s-a observat pierderile estimate in conturile investitorilor sunt de peste 3 ori
mai mari. Mai mult decat atat, ca urmare a platilor de compensare suportate de F.C.I. au fost
utilizate peste o treime din activele fondului la data raportarii 31.12.2014. Toate aceste constatari
alimenteaza convingerea noastra potrivit careia este mult mai putin costisitor sa fie monitorizat
riscul sistemic si sa se prevind intrarea in faliment a unei firme de investitii, decat sa fie
sanctionate persoane considerate responsabile si sa fie platite despagubiri investitorilor.
Consecintele falimentului Harinvest sunt redate cifric in Tabelul 4.
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Tabel 4 — Consecinte ale falimentului SSIF Harinvest

Entitatea Constatare Valoare
(Eur)

ASF. Sanctiuni administrate pentru SSIF Harinvest (Eur) 140,000

AS.F. Sanctiuni administrate pentru Banca Comerciald Roméana — 0

market maker pe piata produselor structurate (Eur)

AS.F. Sanctiuni administrate pentru SSIF Broker — market maker pe 1,600
piata produselor structurate (Eur)
AS.F. Sanctiuni administrate pentru Depozitarul Central S.A. (Eur) 2,250
Harinvest Pierderi estimate in valoarea activelor investitorilor (Eur), la 06 3,500,000

lanuarie 2014 (72 investitori)

AS.F. Sanctiuni administrate pentru toate Firmele de Investitii in 1,050,000
perioada 2005-2015 * (primul semestru) - (Eur)

F.C.I Pierderea estimata 1n active ca rezultat al platilor compensatorii (-) 30%
(Eur), raportata la total active (4,477,000 Eur) la 31 Decembrie
2014

Sursa: Proiectia autorului

4. CONCLUZII

Pe baza rezultatelor obtinute in urma cercetarilor noastre, consideram ca investitorii retail
trebuie sd analizeze cu atentie aspecte referitoare la solvabilitatea, reputatia si integritatea
firmelor de investitii, inainte de angajarea intr-o relatie de afaceri cu aceste entitati din industria
de intermediere financiara. Plasarea fondurilor in firme de investitii distincte, prin raportare la
plafonul de compensare (20.000 Eur) poate fi o solutie eficientd de diminuare a riscului de
frauda.

Structurile de guvernanta corporativa (in special functiile de audit si conformitate) din
cadrul firmelor de investitii din Romania trebuie consolidate pe principiul “continutul primeaza
formei”. Din aceastd perspectivd, abordarea misiunilor de audit intern si statutar ar trebui
fundamentatd pe o analiza riguroasa a riscurilor financiare si operationale care pot avea un
impact semnificativ asupra raportarii financiare sau continuitatii activitatii.

Institutiile pietei, in special A.S.F., B.V.B. si Depozitarul Central, trebuie sa regandeasca
strategia de supraveghere prudentiald, cel putin pornind de la urmatoarele argumente: (i)
prevenirea practicilor frauduloase este mai putin costisitoare decat “reconstructia” increderii; (ii)
firmele de investitii oneste nu ar trebui sd poarte povara unei singure entitati care a amplificat
riscul sistemic.
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investment firms, including the prudential supervision mechanisms managed by the Romanian capital market
institutions and authority. The paper aims to identify the main causes and circumstances that have initiated and
favored the bankruptcy of Harinvest investment firm, to address possible signals that could have been taken into
account in connection with the risk of insolvency and to assess the financial consequences for the Romanian capital
market, in general and for investors in particular.
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1. INTRODUCTION

Sherman, Young and Collingwood (2003) showed that, according to ideology, the capital
market is a perfect democracy in which barriers to wealth, education and social belonging are
erased by information that is presumed to be reliable and equally accessible all participants. This
paradigm is formulated in the context that no other market could be so transparent, no other
financial reporting system could be so rigorous and carefully pursued by "watchdogs" that
"sniff" any trace of deception or exaggeration of benefits as a result of creative accounting
practices in terms of financial performance reporting [1]. Most participants encourage the
European Union to partially harmonize corporate governance structures to strengthen the
attractiveness of capital markets [2]. In fact, the modern world of corporate reporting encourages
appropriate disclosure and transparency as it embraces the principles underpinning social
responsibility. Moral and ethical behavior adopted by employees, managers and administrators is
essential to good governance practices [3], since routine checks and balances designed in the
governance architecture only serve to identify unethical activities and not to heal them [4].
Therefore, due to ignoring the relevant principles of corporate governance, a series of financial
scandals broke out over the recent decades in response to governance failures. Some authors
such as Ghita M. (2008) [5] and Morariu A. (2008) [6] marked the native specialty literature,
addressing this subject by referring to famous cases such as: Barings (1995), Enron (2001),
WorldCom (2002), Xerox (2002), or Parmalat (2004). These governance failures constitute
exceptions to the rule that the provision of complete and reliable information about securities and
their issuers creates the premises to ensure investor protection [7]. Corporate failures, with
primary deficiencies in internal control, are a feature of the business cycle and are not unusual
for entities that have diverted shareholders’ [8] and other stakeholders’ funds. It comes naturally
that unreliable financial reporting is the result of poor management, ineffective board, or severe
vulnerabilities in accounting and/or internal control systems [9]. These developments have
encouraged auditors to pay increased attention to the detection and prevention of fraudulent
reporting [10]. The paper aims to shift the issue of corporate governance failures in the case of
investment firms as the main participants in the financial intermediation process. The case study
is focused on Harinvest investment firm, which went into insolvency at the end of 2013, after
which bankruptcy was triggered. The key issues that have highlighted our attention are the
analysis of the circumstances that favored this governance failure, the identification of possible
early warning signals and the analysis of the consequences for the Romanian financial
intermediation industry.

2. DEFINING THE RESEARCH PROBLEM

The research approaches took into account a number of premises regarding the role and
importance of the investment firms in the process of intermediating transactions with financial
instruments on the Romanian capital market:
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Investors should consider some relevant issues, before engaging in a contractual
relationship with an investment firm, such as: general reputation and perception of other
financial analysts/investors; market share development; disclosure document for
rendering financial investment services; past sanctions administered by Financial
Supervisory Authority (F.S.A.), in particular those relating to possible fraudulent
practices; the reputation of the statutory auditor and other persons in charge of
governance; the investment compensation threshold assured by the Investor
Compensation Fund (I.C.F), the professionalism of the relevant persons involved in the
trading activity; internal working procedures in relation to clients (avoiding conflicts of
interest, taking over and executing trading instructions, solving petitions, etc.);
compliance with transparency and disclosure requirements; or financial soundness in
terms of capital adequacy and solvency;

Investors should be protected against abusive and fraudulent practices that could affect
the integrity of their financial assets. For this purpose, the following are considered to be
stakeholders for governance purposes: management and governance committees (audit,
remuneration, risk), risk and compliance officers, auditors (statutory and internal),
supervisory and regulatory authority (F.S.A.), market operator (Bucharest Stock
Exchange), the Central Depository and the Investor Compensation Fund;

Investment firms are extremely vulnerable to "negative news" about fraudulent practices
that can seriously damage investors' confidence in capital market mechanisms;

In terms of "investor confidence in the capital market™ it is much more efficient / far less
costly to prevent fraudulent practices than to administer sanctions.

3. RESEARCH OBJECTIVES AND METHODOLOGY

The purpose of this investigation was to identify relevant causes or circumstances that

could highlight major weaknesses in implementing good governance within investment firms,
having an impact on ensuring business continuity. The relevant objectives for research are as
follows:

Identification of relevant causes that may generate or increase the insolvency or
bankruptcy risk in the case of investment firms;

Identification of signals that may indicate the risk of insolvency or bankruptcy as a result
of fraudulent practices. Examples of such signals may be: atypical behaviors in the
trading activity, unusual correlations in the annual financial statements or unsatisfactory
values of the score function used in bankruptcy risk testing;

Providing recommendations for: (i) improving the proactive management of insolvency
or bankruptcy risk for investment firms; (ii) the rational selection of an investment firm
by a retail investor.
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In achieving the research objectives, the author used a research methodology based on:

= Qualitative assessments related to the factors that could trigger financial difficulties likely
to favor the entry of an investment firm into insolvency or bankruptcy by using a SWOT
matrix.

= Revision of insolvency or bankruptcy provisions for investment firms. The main issues
that have drawn attention are:

(a) Investment firms are required to maintain at all times an adequate segregation of their
own funds from client assets, ensuring at any time the integrity of the latter. In such
circumstances, even in the event of emerging significant uncertainty in ensuring the
continuity of an investment firm's business, client assets retained in the custody of
that entity, should not be threatened regarding their existence as a whole in the clients'
investment accounts;

(b) Investment firms are required to promptly place their clients' assets in credit
institutions authorized by the National Bank of Romania (N.B.R.) in accordance with
European law. Even under these circumstances, investment firms are classified as
institutional investors, exempt from clearing, which leads to a rigorous analysis on
which to base the selection process of a credit institution where the clients’/investors’
funds should be placed/deposited,;

(c) In the event of bankruptcy, the creditors of an investment firms can not issue claims
against client assets, without exception. Consequently, client assets should be
registered in their integrity on behalf of the investment firm's bank accounts, subject
to strict compliance with the principle of fund segregation, even in the event of
bankruptcy;

(d) In the event of the investment firm's inability to repay the client assets, the Investor
Compensation Fund shall provide compensation in the amount of EUR 20,000 /
eligible for compensation investor.

= Revision of the IFRS annual financial statements prepared by the investment firm that
was the subject of the case study (Harinvest SA) during 2010-2012, as well as the
examination of the 2010-2012 financial information available on the official website of
the Ministry of Public Finance, including the audit reports;

= Bankruptcy risk testing for investment firm Harinvest SA, using the classic Altman and
Conan & Holder models, based on financial information observed during 2010-2012;

= Revision of public information regarding: (i) market circumstances / conditions that have
favored insolvency and bankruptcy, further on; (ii) sanctioning orders administered by

F.S.A. in the case of Harinvest SA; (iii) the estimated loss to investors and the procedural

actions to compensate them.

4. EMPIRICAL RESEARCH FINDINGS

A first research effort aimed at identifying risk factors capable of generating financial
difficulties that could raise significant uncertainties in ensuring the operational continuity of an
investment firm. The main results of the investigations made possible the development of a
SWOT matrix presented in Table 1.
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Table 1 — SWOT matrix analysis of insolvency/bancruptcy risk factors for investment firms

Strenghts

- F.S.A. regulated and supervised entity
status (public interest);

- The existence of an effective governance
framework (internal  regulations and
procedures);

- The existence of governance structures
with  responsibilities in ensuring the
integrity of financial reporting and internal
control,

- Ensure a transparent disclosure regime;

- The professional quality and expertise of
the human resource involved in rendering
financial investment services.

Weaknesses

Inherent business risks (low liquidity on the
capital market, high regulatory requirements
and lack of compliance, dependence on few
customers,  customer  migration  risks,
operational risks associated with fraudulent
practices or information systems management,
other significant uncertainties in business
continuity);

Lack of adequate internal regulations and
procedures as a response to the requirements
of the applicable regulatory framework;
Control risk (inappropriate application of
internal regulations and procedures, lack of
proactive approach);

Insufficient monitoring of the effectiveness of
relevant internal controls, risks or operational
procedures;

Risks of non-compliance in financial reporting,
including  non-detection  of  significant
misstatements in financial statements;

Lack of effective back-up systems for relevant
key staff;

Deficiencies in ensuring effective monitoring
of market risk exposure by institutions and the
authority of the capital market.

Opportunities

Strengthening the effectiveness of the

environment and relevant governance
structures;
Development of business segments

(investment banking, access to foreign
markets, capital structure consultancy);
Developing competitive advantages
(personnel, systems and know-how) useful
in mergers and acquisitions.

Threats

Inability to maintain the trading license;
Reduction in portfolio of clients;

Decrease in the value of managed portfolios;
Diminishing of market share;

Deterioration of financial performance;
Difficulties in obtaining external financing
(shareholders);

Restrict the authorized object of activity in
terms of cathegories of financial services
rendered;

Difficulties in negotiating possible takeovers.

Source: Author’s projection
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In case of Harinvest investment firm, we found at least four significant vulnerabilities
that contributed to insolvency and bankruptcy:

(1) The operational inefficiency of internal controls, as demonstrated by the sanctions
administered by F.S.A. as a result of the controls carried out in 2012 (Ordinances 19-22
of 31.01.2012, which imposed sanctions with a fine amounting to 4,000 lei, including for
operations classified as fraudulent practices by using the assets of other clients in trading
settlement process); and 2009 (Ordinances 107-108 of 23.02.2009, respectively 259-260
of 08.05.2009, which imposed sanctions with a fine amounting to 11,000 lei);

(2) Impairment the credibility of financial information on the basis of alleged misstatements
in the annual financial statements, even though a clean opinion was expressed in the
independent auditor’s report. Thus, according to the statement of financial position
reported on 31.12.2012 according to IFRS:

e we determined that the value of current debts to investors, representing advanced funds
for trading purposes, was 127,017 lei while cash and cash equivalents amounted to only
126,508 lei, resulting in a deficit in ensuring the integrity of funds belonging to clients.
This imbalance indicates a severe violation of the segregation rules of client funds in
relation to those of the investment firm;

e we observed commercial debts and other debts in an aggregate amount of 204,949
(higher by 31% in comparison with the previous period), trade receivables increased by
278%, as well as equity decreased by 23%. These developments would have called for a
serious alarm regarding the business continuity, in the context of before mentioned
imbalance in money funds;

e we observed the recognition of a deferred income tax liability in a negative amount (-)
161,859 lei, which is a controversial accounting treatment, given that IAS 12 would have
required the recognition of an asset (receivable) if the conditions to justify its existence
have been met;

e we identified a period result of 108,808 lei, which is not consistent with the profit of the
period reported in the statement of comprehensive income at the same reporting date, in
the amount of 114,535 lei.

(3) Deficiencies in ensuring the physical security of the clients' money funds. Thus, from the
analysis of the financial information presented on the official website of the Ministry of
Public Finance, for the Harinvest investment firm on 31.12.2012, it was found that out of
the total amount of the funds (126,508 lei), the amount of 45,750 lei (36%) was kept in
form of cash. This practice is severely disagreeable with the rule of protecting cash funds
belonging to clients by promptly placing them (at the latest on the day following the
receipt) at a credit institution authorized by the N.B.R.

(4) The lack of an effective monitoring of the trading activity carried out by the investment
firm Harinvest on the structured products market by the Central Depository and the
Bucharest Stock Exchange. Thus, according to the information examined in the
investigative press (www.curierulnational.ro "The story of the Harinvest financial
massacre" article dated February 3, 2014), it was found that Harinvest's investment firm
was involved in a number of 798 sell-out transactions amounting to 175 million lei. The
frequent nature of these transactions, which should rather be exceptional transactions
with a corrective role in the post-trading process, would justify an alarm signal on
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possible risks exposures not covered by capital requirements, given that the investment
firm Harinvest was not authorized to trade on house. We believe that a proactive
involvement of market institutions would have been appropriate for more effective
systemic risk management by an investment firm upon which posed significant risks in
operating activities.

Managing insolvency risk involves ongoing monitoring of the entity's classification in

financial security corridors. From this perspective, the risk manager designated within an
investment firm should be concerned with applying stress tests to critically assess the entity's
ability to continue operations within a foreseeable time horizon. In our opinion, the application
of classical models of insolvency / bankruptcy risk assessment can be a useful tool in prudential
supervision. Based on this hypothesis, critical evaluation tests were carried out for Harinvest
investment firm to determine to what extent there were signals of possible uncertainties in
assuring the presumption of business continuity of activity. The results of our test are described
in Table 2.

Table 2 — Score function values for Harinvest Investment Firm

Model Year Year Year Attribute Accounting

2012 2011 2010 framework

Altman (V1) 3.964735 4.737280 9.874196 Safe zone RAS
Altman (V2) 2.672195 3.295843 6.864907 Grey zone RAS
Altman (V3) 7.231252 8.588324  17.728044 Safe zone RAS
Conan & Holder (0.161563) 0.229422  (0.189822)  Critical zone IFRS

Source: Author’s projection

Based on the results obtained from our tests, we can elaborate the following relevant

findings:

The Z Score calculations performed according to the two models reflect a significant
depreciation in the financial position of the investment firm Harinvest SA in 2012
compared to the previous periods (2010-2011);

The results of the tests are contradictory, as described bellow: (i) Altman model applied
on IFRS financial information provides a more robust view compared to the outcome of
testing the financial information reported under the applicable investment firm
framework (Order no. 75/2005 in force for period 2010 — 2011, and Rule no. 4/2011 in
force beginning from year 2012). The explanation relates to the fact that the value of the
assets and equity is higher, as a result of the fair value presentation associated with the
capital investments held by the investment firm in BVB shares. The placement according
to the result of the score function (the Z discriminant) is in the “safe” area or in the
“gray” area; (ii) the Conan & Holder outlines an unfavorable outlook, being considered
more relevant than the Altman model, given the downward trend in the financial position
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as evidenced by the significant increase in receivables in conjunction with the decrease in
treasury. Moreover, the Conan & Holder model is based on IFRS financial information
that provides a more solid financial position as a result of the fair value measurement of
financial instruments (BVB shares). Placement in relation to the result of the Z
discriminant is in the “critical” area (bankruptcy);

Bankruptcy risk testing models can be used by financial auditors in designing analytical
procedures to assess the reasonableness of the degree to which the management of an
investment firm justifies the presumption of business continuity. The author believes that
these models were not taken into consideration by the Harinvest investment firm’s
financial auditor, since the audit opinions issued during 2011-2012 were unqualified
(unmodified).

An important source of providing signals regarding the systemic risk induced by

Harinvest relates to the trading activity on the structured products market. The issues that should
have been taken into account in the supervision process regard: (i) the high volume of activity,
the market share and the positioning in the top three investment firms that conducted structured
products transactions, and (ii) the lack of initial capital needed to ensure house trading, which
reflects the fact that the transactions were exclusively executed on behalf of clients. Table 3
captures the evolution of specific indicators between September 2011 and November 2013.

Table 3 — Trading indicators of Harinvest Investment Firm on structured product market

Year  Month Monthly Annual Top Market share Annual
value value (month/year) month/year variation
(lei) (lei) (%) (%)
2013 11 17,753,542 277,343,499 2/2 29.71/26.78 40.57
9 27,368,469 227,355,557 1/2 30.23/25.91
6 27,851,276 147,874,290 2/2 26.63/24.13
3 20,368,300 52,079,420 212 21.78/21.82
2012 12 7,378,672 197,295,060 2/2 15.25/14.35 123.84
9 14,110,065 146,970,863 212 14.01/13.74
6 22,394,645 89,653,632 2/3 19.17/11.80
3 15,540,830 34,335,013 3/3 11.16/9.76
2011 12 24,216,353 88,139,183 212 27.76/10.05 n.a.
9 3,458,204 4,413,954 6/16 3.26/0.89
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An essential aspect of addressing market circumstances that favored an irrational and
unjustified exposure by Harinvest, as well as its entry into insolvency and bankruptcy, is the
understanding of the technical characteristics and trading mechanisms of structured products
traded on the BSE market. Under these aspects, we show that structured products are similar to
financial instruments traded on the spot market, are based on an underlying asset (in this case
stock indices) and have a leverage effect. This effect amplifies the variations in the portfolio,
without the need for additional margin to cover, but with the possibility of forced position
closing by the Bucharest Stock Exchange. These financial products are suitable for top priority
speculators, which can benefit both from the increase (Turbo Long) and the decrease (Turbo
Short) in market prices.

Harinvest investment firm was authorized by F.S.A. to trade exclusively on behalf of
clients, due to restrictions applied for an initial capital of less than € 730,000. Trading activity of
structured products (Turbo certificates) started in September 2011 from a market share of 3.26%
(annualized 10.05%). Between 2012 and 2013 (November), annual trading volumes significantly
increased (+ 123.84% in 2012/2011, and + 40.57% in 2013/2012), the investment firm reaching
an annualized market share of 26.78% (November 2013), while the maximum market share was
recorded in October 2013 (32.76%). In 2013, the average market share was 25%, as Harinvest
was competing each month (June 2012 - November 2013) the 1st or 2nd place against SSIF
Broker (market maker on the DJIA stock index) and BCR (market maker on the DAX-30 stock
index). By comparison, BT Capital Partners which currently holds the strongest market share on
the BSE market, did not exceed the market share of only 6% on structured products, reflecting a
cautious approach, in contrast to the situation in the case of Harinvest.

The assessment of the financial impact associated with the bankruptcy of the Harinvest
investment firm is the final part of our research efforts, being carried out in order to capture, on
the one hand, the general consequences upon the Romanian capital market and, on the other
hand, the losses incurred by the investors and not recovered but within the compensation
threshold. By reference to the total amount of financial sanctions administered by F.S.A./N.S.C.
over the period 2005-2015, the estimated losses in the accounts of the investors are more than 3
times higher. Moreover, as a result of the compensation payments incurred by I.C.F. more than
one third of the Fund's assets were used at reporting date 31.12.2014. All of these findings fuel
our conviction that it is far less costly to monitor systemic risk and prevent an investment firm
from entering into a bankruptcy than to punish persons held responsible and to compensate
investors. The consequences of Harinvest bankruptcy are shown in Table 4.
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Table 4 — Harinvest Investment Firm’s bankruptcy consequences

Entity Finding Value
(Eur)

F.S.A. Sanctions administered for Harinvest Investment Firm (Eur) 140,000

F.S.A. Sanctions administered for Romanian Commercial Bank (RCB) 0

— market maker on structured product market (Eur)

F.S.A. Sanctions administered for Broker Investment Firm — market 1,600
maker on structured product market (Eur)

F.S.A. Sanctions administered for Central Depository (Eur) 2,250
Harinvest Estimated losses in investors’ asset value (Eur), at 06 January 3,500,000

2014 (72 investors)

F.S.A. Sanctions administered for all Investment Firms over the period 1,050,000
2005-2015* (first semester) - (Eur)

I.C.F. Estimated loss in assets as result of compenation payments (Eur), (-) 30%
as percentage of total assets (4,477,000 Eur) at 31 December
2014

Source: Author’s projection

5. CONCLUSIONS

Based on the results obtained from our research, we consider that retail investors need to
carefully consider issues related to the solvency, reputation and integrity of investment firms
before engaging in a business relationship with these entities in the financial intermediation
industry. Placing funds in distinct investment firms, in relation with the compensation threshold
(€ 20,000), can be an effective solution to mitigate the fraud risk.

Corporate governance structures (in particular audit and compliance functions) within
Romanian investment firms need to be consolidated on the principle of "content over form".
From this perspective, the approach of internal and statutory audits should be based on a rigorous
analysis of financial and operational risks that may have a significant impact on financial
reporting or business continuity.

Market institutions, in particular F.S.A., B.S.E. and the Central Depositary must rethink
the prudential supervision strategy, at least based on the following arguments: (i) preventing
fraudulent practices is less costly than rebuilding trust; (ii) honest investment firms should not
bear the burden of a single entity that has increased systemic risk.
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